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oppose can triumph. The future is, in large part, theirs. They have 
the making of history in the times that are to come. The greatest 
calamity that could befall would be strife which would divide them. 

Let us pray that this shall never be. Let us pray that they, always 
self-respecting, each in honor upholding its own flag, safeguarding its 
own heritage of right and respecting the rights of others, each in its 
own way fulfilling its high national destiny, shall yet work in harmony 
for the progress and the peace of the world. 



CAN A JUDGMENT CREDITOR OP ONE JOINT TENANT, 

IN A SUIT TO SUBJECT HIS DEBTOR'S REAL 

ESTATE, COMPEL A PARTITION? 



Since at common law joint tenants were not compellable to make par- 
tition, the right to demand it, in every case, must arise from some 
statute. The first statute allowing compulsory partition was 31st, 
Henry the Eighth. The present statute on the subject in Virginia is 
substantially the same so far as giving the right is concerned. 

Section 2562 of the Code of Virginia, 1887, says: "Tenants in 
common, joint tenants and coparceners shall be compellable to make 
partition," etc. Jurisdiction in partition proceedings is given to the 
equity courts. In succeeding sections provision is made for the rights 
of creditors and all other persons interested, but nowhere is any right 
to demand a partition given save to the three classes mentioned above. 
Section 3567 of the Code provides that a judgment, etc., shall be a 
lien on all the real estate of or to which such person is or becomes 
possessed or entitled, at or after the date of such judgment ; and by 
section 3571 jurisdiction is given to the equity courts to enforce the 
lien of a judgment. 

It is contended for by some that a judgment creditor, in a suit to sub- 
ject his debtor's real estate, if that debtor be a joint tenant, is subro- 
gated to his debtor's right to demand a partition; that he will not be 
compelled to sell the undivided interest, but may have the land divided 
and his debtor's allotment sold, or, if the land is not divisible in kind, 
may have the whole tract sold, the debtor's co-tenants, of course, 
being made parties to the bill. Two Virginia cases are relied on as 
supporting this view — Thomas v. Farmers Nat. Bank, 86 Va. 291, 
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and Beckham v. Duncan (Va.), 5 S. E. Rep. B90. A careful ex- 
amination of these cases, however, it is believed, will show that neither 
are authority for that proposition. The first was a suit to subject the 
lands of the defendants, who were joint debtors and principal and 
surety on the debts, to the satisfaction of the judgment liens thereon. 
The undivided interest of one of the defendants in a tract of land was 
sold. The other defendant objected to the confirmation of the sale on 
the ground that partition should have been made before the sale, and 
that because that had not been done the price obtained was inadequate. 
The Court of Appeals affirmed the decree of the lower court confirm- 
ing the sale made without partition. There is nothing in the opinion 
of the court to lead one to believe that it would have compelled a par- 
tition in the pending suit, the defendant's co-tenants objecting. What 
was said about a rule requiring a partition before a sale might as well 
be taken as intimating that under some circumstances the court might 
require the parties to resort to a partition suit before decreeing a sale 
of the debtor's real estate. The sale without partition was confirmed 
because there was nothing in the record to show that an adequate price 
was not obtained. 

The second case, Beckham v. Duncan (supra) is inherently weak 
from the fact that it is not reported in the Virginia Reports. This 
was a suit to subject a debtor's real estate to the satisfaction of the 
judgment liens thereon. One of the defendants was a joint tenant in 
a tract of land with his children, and after all his other land had been 
sold an amended bill was filed asking for a partition of this tract. 
Commissioners were appointed to make partition, and the land being 
not divisible in kind, the whole tract was sold. The appeal came up 
on objections to the decree confirming this sale, two ot f >e assignments 
of error .being that it confirmed the report of partition, and that it 
decreed a sale of the whole tract. The objections were made for the 
first time in the appellate court and were held to have been urged too 
late. It appears also that of the four children who were joint tenants 
with their father, the debtor, only one excepted to the report; two of 
them expressly united in the prayer of the bills, and the fourth did 
not complain. 

While the affirmative of the proposition seems not to be supported 
by authority, yet it is confidently submitted that it is supported by 
reason and principle. The court has before it all the parties concerned, 
and even if the creditor be not substituted to the right of his debtor to 
demand a partition, yet the court could, and might well, exercise all 
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the debtor's rights over the land in the furtherance of justice and to 
avoid a multiplicity of suits. The purchaser, of the undivided interest 
would have the right to institute suit immediately for partition. Any 
inconvenience to the other co-tenants would only he postponed for a 
short time by the court's refusal to decree partition. By granting it 
a suit would probably be saved to all parties. Nor would it be a 
straining of the court's power in decreeing partition in a creditor's 
suit to enforce a judgment lien. As to how the court regards its func- 
tions when sitting in partition cases, in the opinion of Lewis, P., in 
Hinton v. Bland's Adm'r, 81 Va., at page 593, the following is quoted 
with approval: 

"In all cases of partition," says Judge Story, ".a court of equity 
does not act merely in a ministerial character, and in obedience to the 
call of the parties who have a right to the partition; but it founds 
itself upon its general jurisdiction as a court of equity, and adminis- 
ters its relief ex aequo et bono, according to its own notions of general 
justice and equity, between the parties. It will, therefore, by its de- 
cree, adjust all the equitable rights of the parties interested in the 
estate," etc. 1 Story's Eq., section 656-6 ; 2 Min. Inst. 417. 
As to the rights of lien creditors of co-tenants in a partition suit, see 
also Wright v. Strother, 76 Va. 857. 

There seems to be no good reason why the court should, by refusing 
a partition in such a suit, diminish the probable value on the market 
of the debtor's real estate and thereby the creditor's recovery, and 
that, too, when the only gain to the other- parties in interest would be 
a delay of partition only so long as the purchaser at the sale of the 
undivided interest might choose to remain a tenant in common with 
them. 

H. A. Minor, Jr. 

Lynchburg, Va. 



